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A word from the
Commissioner

| want to extend a very warm congratulations
and express my deepest appreciation to three
individuals who recently retired and ended
their service on the Workers Compensation
Advisory Council: Tom Bingham, President
Utah Manufacturers Association (employer
representative), Ralph Astorga, USW Local
392, (employee representative), and Brad
Tibbets, Department of Insurance. Each

of these individuals have been very active
participants and strong advocates for those
they represent, and are highly knowledgeable
of the workers compensation system. Each
contributed to sustaining a strong and healthy
workers compensation system in Utah. Their

voices and perspectives will be deeply missed.

We welcome Todd Bingham, Utah
Manufacturers Association (employer
representative), and Tracy Klausmeier,
Department of Insurance, as new additions to
the Advisory Council.

The Utah Workers' Compensation Advisory
Council is the longest standing workers'
compensation board in the United States. It is
made up of voting and non-voting members,
appointed by the Labor Commissioner, who
represent both employers and employees. The
Council advises the Commission on matters
of legislation, rules, and enforcement of the
Workers' Compensation Act.
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UALD Operational
Excellence Project

By: Kerry Chlarson, Division Director

The Wage Claim Unit, with the help of Niel Nickolaisen from the Smith Johnson
Group, recently implemented an Operational Excellence Project. The purpose
of the project was to reduce the overall time for the Wage Claim Unit to process
claims and to increase the number of cases properly resolved.

Specifically, the Wage Claim Unit wanted to achieve the following goals:

1) decrease the time it takes to process claims at initial intake from fifty-six
business days to ten business days;

2) decrease the time between the hearing and the issuance of the final order
from a current average of three hundred days to sixty days;

3) decrease the waiting time for a hearing from an average of eight months to
three months;

4) decrease the time between the date an
order to pay becomes final and the entry
of the final judgment from an average of
three months to three weeks; and
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what they were learning by value stream
mapping their processes one at a time, in order
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UALD Operational Excellence continued

to identify waste and the specific actions they could
take by using the process improvement tools in order to
reduce that waste.

In order to determine what, if any, progress was made
by doing this project, a system for tracking the progress
of the specific goals was developed. The results have
been dramatic as seen below:

1) The time to process a claim at initial intake was
reduced from fifty-six days to one.

2) The number of days between the hearing and
the issuance of an order was reduced from three
hundred days to sixty days.

3) The waiting time for a hearing was shortened from
eight months to two and an half months.!

4) Length of time between the issuance of a final
order and the entry of a final judgment went from
an average of three months to one week after the
appeal time has run.

5) The average time for case investigations was cut
from three hundred and thirty-three days, to one
hundred and seventy-eight days.

The chart below provides a graphic representation

of the improvements made through this Operational
Excellence Project. Congratulations to the Wage Claim
Unit for their efforts and hard work!
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' Hearings are now scheduled within approximately two weeks
from the time they are placed in line for a hearing, but we schedule
hearings two months in advance so we can correct any problem
with return mail without having to reschedule the hearing.
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Utah Coal Mine Safety

By: David Kent Houghton, Director of Office of Coal Mine Safety

The safety record for the state of Utah’s coal mines has been excellent
over the years. Incident rates in Utah mines have been at, or below,
the national average, and the majority of the coal mines in Utah have
excellent safety records.

Much of Utah’s excellent safety record is attributable to the safety oriented
and responsible management of the mines in our state. Companies such as
Arch Coal, who operates the three largest coal mines in the state, have invested
a considerable amount of time and money into their safety programs. These
programs seek to establish a culture of safety in the work force. They are based
on establishing a mental thought-process that workers follow to evaluate their
work environment, identifying dangerous conditions and eliminating accidents.
Thanks to programs like these, Arch Coal’s mines are some of the safest in the
state and the nation.

Another factor affecting safety in the mines is an increase in inspections and
enforcement of federal mining laws by the Mine Safety and Health Administration
(MSHA). After the Upper Big Branch mining disaster in West Virginia in 2010,
mining laws and practices were reviewed and improved. The increased number
of inspections, along with a renewed focus on accident prevention and strict
compliance with the law, have resulted in national fatality rates being the lowest
in years. In the last five years, we have had zero fatalities in Utah coal mines. In
the previous twelve years there were fourteen fatalities in Utah coal mines. The
Crandall Canyon disaster in 2007 accounted for nine of the fourteen. In the states
that have underground coal mining, Utah ranks fifth for the highest in production.
It is statistically lower in fatalities than the national average, and has remained so
for the last twelve years.

New technology has been introduced to the coal mining industry and has
improved safety in the mines. New personnel tracking and communication
systems as well as underground rescue chambers have greatly improved safety
for the miners in our state. The Labor Commission’s Office of Coal Mine Safety
continues to work with coal industry stakeholders within the state to promote
safety through education, training and safety awareness.

Beginning in 2012, the Utah Labor Commission, through the Office of Coal Mine
Safety, initiated a Safe Operator of the Year program. This program recognizes
safety achievements for Utah’s coal mining industry. In addition, Utah also
recognized Utah’s most outstanding mine rescue team by awarding a state trophy
at the National Mine Rescue competition in Columbus, Ohio. The Office of Coal
Mine Safety, working in partnership with the coal industry, continues to promote

a culture of safety in Utah’s coal mines thus making Utah’s mines the most
productive and safest in the nation.
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Labor Week at the Mexican
Consulate

By: Ron Dressler, Industrial Accidents Division Director

The Division of Industrial Accidents was honored to be invited to participate in

the recent “You Have Rights” week at the Utah Mexican Consulate this year. Our
very own Andy Gonzales and Lois Gutierrez represented the Labor Commission’s
Industrial Accidents Division on Thursday, August 29th and presented during three
different sessions.

Andy and Lois shared information on the workers’ compensation process, the
rights an injured worker has, and what benefits can be paid at the time of an injury.
Approximately 100 people were part of these three sessions. It was a very good
experience for our staff as well as those attending. It was also a great opportunity
for continued cooperation between the Division of Industrial Accidents and one of
our stakeholders.

As you know, workers’ compensation is required of all employers with few
exceptions. Additionally, any full time or part time employee, regardless of

legal status, who is working for a Utah employer is to be covered by workers’
compensation and entitled to the benefits thereof, since the employer is receiving
the benefits of a working employee.

Please visit our website for more information regarding coverage
requirements and employee benefits at www.laborcommission.utah.gov.
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Adjudication Division Changes

Change is in the air. Not only are the seasons starting to change: so too

is the Labor Commission’s Adjudication Division. This summer, the Labor
Commissioner appointed Heather Gunnarson as the new Division Director. Ms.
Gunnarson had been the Director of the Utah Antidiscrimination & Labor Division
for the previous 6 years. Prior to that, she had been a litigation partner at Hoole
& King, L.C. and had spent more than a dozen years litigating employment cases
in state and federal court in Utah. As such, she has a unique combination of real-
world litigation and governmental management experience.

This fall will also bring changes to the Division by way of new policies and
procedures. The first is a new Administrative Law Judge (ALJ) survey that will

be sent out to parties, attorneys and witnesses after each hearing. We will be
asking everyone for productive feedback on how the ALJ conducted each
hearing. Survey responses will remain confidential, and will not be attributed to
the responder in any way. The results will be reported back to the judges in a
summary form, and aggregated with all other individuals who complete the survey.

The second sweeping change is the roll-out of a new Code of Judicial Conduct,
for Labor Commission Administrative Law Judges. In Utah, unlike district court
trial judges, ALJ’s are not legally bound by a code of judicial conduct. However,
the Division is voluntarily agreeing to abide by the new Code of Judicial Conduct,
by adoption into the Divisions’ policies and procedures. “There must be no
question that the ALJ’s hold themselves to the highest standards of ethical

and professional behavior, nor should there be any question about what those
standards are,” said Gunnarson. Copies of the Judicial Code will be available

to the public on the Commission’s website by October 1, 2012; they will also be
incorporated into the ALJ’s Performance Plans.

We welcome your feedback on the surveys, the Judicial Code of Conduct
and generally on how we are doing. Please contact the Division Director,
Heather Gunnarson, at hgunnarson@utah.gov.
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International Visitor Leadership
Program

By Jonathan Taylor, Utah Antidiscrimination and Labor Division

Over the last several months, | have had the privilege of meeting with two groups
of international visitors. These meetings were arranged through the Utah Council
for Citizen Diplomacy as part of the U.S. Department of State’s International Visitor
Leadership Program.

The first group consisted of individuals from various African nations, and included
the Director of the National Human Rights Commission from Mauritania, the Head
of Activists for Peace in the Democratic Republic of the Congo, the Founder and
Director of the Centre for Human Rights and Development in Swaziland, among
other human rights leaders and activists.

This group was primarily interested in U.S. foreign policy and human rights.

| spoke with them about how our agency helps promote fairness in the areas

of employment and housing by enforcing state and federal laws relating to
discrimination. | also spoke about how our agency makes the legal process
accessible to individuals regardless of their resources or access to legal counsel.
They took a great deal of interest in the relationship between the court system
and the agencies and whether the agencies have sufficient authority to enforce
their orders.

The second group came from Israel and was comprised of human resources
professionals, as well as government officials and leaders of special interest
groups. They were primarily interested in the concept of diversity in the
workplace. My presentation to this group focused on how our agency’s
enforcement of discrimination laws facilitated diversity in the workplace by
holding employers accountable for acts of discrimination and ensuring that
employees who complain of discrimination are protected from retaliation. This
group wondered whether our process was fair to individuals who did not have
legal representation, what types of remedies were available to individuals who
had been subjected to discrimination, and whether our laws adequately protected
individuals with disabilities.

It was a great pleasure meeting with each of the individuals in these groups, and
it was fun to be a part of their efforts to bring about greater equality and human
rights in their respective countries.
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This quarter, the Utah Court of Appeals issued one decision
involving Labor Commission cases, bringing the total for the
year to ten cases. The full text of these decisions is available at
www.utcourts.gov/opinions/. The decision issued by the court
this quarter dealt with the Utah Workers’ Compensation Act.

Certified Building Maintenance and State Farm Fire and Casualty Co. v.
Labor Commission, Enrique Antonio and Workers Compensation Fund

(2012 UT App. 240; issued August 23, 2012). Mr. Antonio worked for Certified
Building Maintenance (“CBM”) and injured his left knee slipping on ice in 2008
when CBM was insured by State Farm, and in 2009 when CBM was insured by the
Workers Compensation Fund of Utah. State Farm paid for Mr. Antonio’s medical
treatment following the first accident, but denied further liability after the second
accident occurred. Workers Compensation Fund also denied liability for Mr.
Antonio’s left-knee problems following the 2009 accident. Mr. Antonio therefore
filed a claim with the Commission, which determined that State Farm was liable

for Mr. Antonio’s ongoing left-knee problems based on a medical panel report that
Mr. Antonio’s left-knee condition was causally connected to the 2008 accident
rather than the 2009 accident. State Farm then appealed the matter to the Utah
Court of Appeals. The court found that the facts regarding Mr. Antonio’s left-knee
condition and referred to the medical panel were accurate and sufficient. The court
concluded that the Commission’s reliance on the panel’s report was supported by
the record as a whole and affirmed the Commission’s order.
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Rules Corner

Pursuant to authority granted by the Utah Legislature, the Commission has recently adopted or is
considering the following substantive rules. If you have questions or concerns about any of these
rules, please call the Labor Commission at 801-530-6953.

R614-1-4
Occupational Safety
& Health (UOSH)

Incorporation of federal standards. Incorporates into Utah’s
occupational safety and health rules recent modifications

to corresponding federal standards for chemical hazard
communications.

Effective July 23, 2012.

R612-1-12
Industrial Accidents
Division

Unincorporated entities licensed under the Constructions
Trades Licensing Act. Addresses workers’ compensation
premiums for unincorporated entities and disability benefits in
connection with such entities.

Public hearing May 2, 2012;
held for further consideration.

Rule 606-3
Employment
Discrimination

Nondiscrimination Clause to be used in Contracts Entered
into by the State of Utah and its Agencies. Proposed repeal of
Rule 606-3, requiring nondiscrimination clauses in State contracts,
because the rule is not authorized by statute and is not necessary.

Public hearing August 22, 2012; published
in Utah Bulletin Sept. 15; may be made
effective October 22, 2012.

Rule 606-4
Employment
Discrimination

Advertising. Proposed repeal of Rule 606-4, prohibiting discriminatory
help-wanted ads, because the substance of the rule is already
addressed by statute. Consequently, the rule is not necessary.

Public hearing August 22, 2012; published
in Utah Bulletin Sept. 15; may be made
effective October 22, 2012.

Rule 606-5
Employment
Discrimination

Employment Agencies. Proposed repeal of Rule 606-5, prohibiting
discrimination by employment agencies, because the substance of
the rule is already addressed by statute. Consequently, the rule is
not necessary.

Public hearing August 22, 2012; published
in Utah Bulletin Sept. 15; may be made
effective October 22, 2012.

Continued on next page
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RU_IGS COl"]flef continued

Rule 612-3

Workers' Compensation Rules, Self- Insurance. Eliminates

Industrial Accidents |etters of credit as a method by which self-insured employers can

secure their liability for payment of workers’ compensation benefits.
The amendment has no effect on the other types of security
currently allowed by the rule.

Public hearing August 22, 2012; published
in Utah Bulletin Sept. 15; may be made
effective October 22, 2012.

Rule 612-1-3.C Official Forms—Restorative Services Authorization - Form
Industrial Accidents 221, Replaces the existing form 221, which has been used for all

types of restorative services, with three more specialized forms that
address specific types of injuries.

Public hearing August 22, 2012; published
in Utah Bulletin Sept. 15; may be made
effective October 22, 2012.

Utah Labor Commission

160 East 300 South, 3rd Floor | PO Box 146600 | Salt Lake City, Utah 84114-6600
(801) 530-6800 | Toll free instate: (800) 530-5090 | www.laborcommission.utah.gov
Office Hours | Monday through Friday 8 to 5 (Closed Columbus Day, Monday October 8)
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