UNAPPROVED Minutes of the
Worker Classification Coordinated Enforcement Council
January 11, 2012
Labor Commission, 160 East 300 South, Salt Lake City

Council Members Present: Alan Hennebold, Chair Deputy Commissioner, Utah Labor Commission
Thad Levar Deputy Director, Utah Department of Commerce
Dolores Furniss Disclosure Officer, Utah State Tax Commission
Bill Starks Director, Unemployment Insurance, Department of Workforce Services
Phil Lott Assistant Attorney General, Utah Attorney General’s Office, non-voting member
Staff: Mary Gehman-Smith Supervisor, Support Staff, Department of Workforce Services
Visitors: A list of visitors is provided at the end of the minutes.
AGENDA ITEM DISCUSSION
1. Welcome and Chair Hennebold called the meeting to order at 9:00 a.m.
approval of
minutes Chair Hennebold stated notice of today’s meeting has been published on the Public Notice Meeting website as

2. Public Comment

required by the Utah Public Meetings Act, and the local media has been notified in accordance with Utah law. He
noted a quorum is present.

MOTION: Chair Hennebold made a motion to approve the November 21, 2011 Meeting Minutes. Mr. Starks
seconded the motion and the Minutes were approved unanimously.

Chair Hennebold introduced John Monson, member of the public, who requested time on today’s agenda to address
the Council. He distributed a written document (Attachment 1), asked the group to review and requested time on the
next meeting agenda to discuss the contents. Mr. Starks stated he has already received a copy of this letter. Mr.
Monson stated he has been a contractor for many years and understands the issues with misclassification. He added
Workers’ Compensation sells waivers to employees because they don’t understand the difference between an
employee and a contractor. He doesn’t feel DOPL understands either. Obtaining a contractor’s license does not
make one independent. Mr. Levar stated these are statutory issues and would need to be addressed by the
Legislature. This isn’t a matter of opinion but how the laws are written. Mr. Monson wants to see a committee
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3. Open Meeting
Training

address the concerns in his letter. Chair Hennebold suggested the members read the document at a more convenient
time and he will contact Mr. Monson if further discussion is needed.

Mr. Lott distributed a packet of information on the Utah Open and Public Meetings Act. (Attachment 2). The
Legislature requires that annual trainings take place to review the requirements. The group discussed in detail.

Chair Hennebold wants to ensure he is within the scope of the Act when he sends emails back and forth to the
members and other interested parties of this Council. This is within the boundaries and including other interested
parties for information purposes is encouraged;

Minutes - Mr. Lott believes it is good practice to add comments from the members in the Minutes;

Any person attending the meeting may record the meeting, either audio or video, as long as it is not disruptive of
the meeting;

Closing a Meeting - Mr. Lott added there are procedural requirements to close a meeting such as: a quorum is
present, the meeting begins as an open meeting with proper notice, and the majority of the members of the
public body must vote to approve closing the meeting. In this body, 3 out of 4 would constitute the majority, or if
3 members were present, 2 out of 3. Closed meetings are only allowed for a permissible reason and no votes will
be taken during that time. Mr. Starks asked if more than one subject can be discussed during the closed meeting.
Yes, but each subject of discussion during the meeting has to be for an allowed purpose. Mr. Lott clarified if there
were a decision to take a certain action or make a recommendation to the legislature, it would need to be done
during the open portion of the meeting. The Minutes need to include why the meeting was closed and the names
of those who voted to close. An unedited recording will be made from commencement through the adjournment.
This body decided to record during closed meetings but not retain written details. The recording needs to include
date, time, members, and any staff or public present. The Minutes recorded during the open portion of the
meeting are public, those in the closed meeting are private

Chair Hennebold asked the group if this Council can function adequately under the general provisions of the Open
and Public Meetings Act. Or do we need specific treatment? Ms. Furniss likes the ability to be able to close the
meeting when discussing specific individuals. Mr. Levar is comfortable with this structure;

Mr. Starks asked if there are penalties associated with non-compliance issues during the open meeting such as
not posting the meeting or identifying agenda items. Mr. Lott stated it is hard to contemplate how this would be
handled. In a court challenge, the action taken would probably be reversed. Criminal charges would not apply.
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4. Follow-up on E- Mr. Levar stated he has not yet received an answer from Mr. Pittman regarding his request for clarification on
verify/driver’s whether LLCs using Worker/Owners could use e verify. The Council agreed to table this. Mr. Levar will forward any
license verification | information received.
presentation

5. Discussion of Mr. Levar reported there will be a statutory change to legislation sponsored by Senator Hillyard from last year.
Legislative matters | Starting in July, LLCs do not have to report principals and owners to the Division of Corporations or commercial code.
affecting worker That requirement for corporate filings ends in July.

classification Tonya Gallegos reported without having the disclosure of the members through the DOC, it would not have been

possible to identify LLC members in the construction industry. Ms. Gallegos added they use the information to
identify alternate addresses, etc., therefore, this decision means losing pertinent data. Mr. Starks asked whether this
may move to other industries other than construction. Mr. Levar clarified there is a requirement that construction
must report to DOPL within a certain number of days. He added they have been obtaining this information from the
Division of Corporations as it was public and available to all. Chair Hennebold stated this Council can discuss
workarounds or tracking problems this may cause. Mr. Levar will find out if this change is for both LLCs and
Corporations.

Mr. Levar reported S.B. 92, a license related amendment which applies to the owner/worker model, is being run by
Senator Mayne at the request of the Department of Commerce (DOC). DOC tries to stay neutral, however they
support this bill. Highlights of the bill include clarification on the authority DOC believes they have, financial
responsibilities requirements which can include history of the owners and former entities they have owned, and
clarification on financial responsibility including failure to pay taxes. It also asks for a rule making authority to require
additional information on applications, asked for one clarification on companies with fewer than five owners, who
own less than 8%, and are asking for a change so their status change only be updated annually instead of quarterly.
Mr. Levar hopes it is a non-controversial bill.

Chair Hennebold reported H.B. 215 has been filed by Representative Morley. This goes back to some of the ground
plowed by S.B. 35, the bill that created a presumption that workers of incorporated entities that are construction
licensees are employees, for purposes of workers’ compensation, anti- discrimination, payment of wages, and
occupational safety and health. The net effect of H.B. 215 was to create that presumption and allow rebuttal by clear
and convincing evidence that licensing could come in and show these workers were not employees. This new bill
merely changes the standard of proof from clear and convincing to a preponderance of the evidence. It technically
lowers the standard of proof. Chair Hennebold stated there is no real change and his agency will remain neutral. This
bill will also provide education that the Labor Commission is issuing waivers instead of the insurance companies. Ron
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Dressler reported this process has gone better than expected. They predicted 12,000 applications but have exceeded
this amount. He added an online application process has been implemented.

The above referenced bills have been numbered and, are therefore public.

6. Labor Commission

Chair Hennebold distributed a screen shot of the Labor Commission’s complaint page (Attachment 3). They have
Complaint Hotline

established a dedicated telephone line. Complaints will be shared with the Council and constituent agencies.
Comments should be sent to Chair Hennebold.

7. Other Mr. Levar reported all CSG contractor licenses have expired. There is no evidence they are working unlicensed. As
they did not contest their license, the matter is moot. ITY has let their license go, as well. New license applications
are being reviewed to determine if these could be the same individuals.

Ms. Furniss reported the Tax Commission has pulled samples of LLCs that issued K1s for 2010, and have wrapped up
the report. She will have numbers by the next meeting. Their summary will show information on what was sampled
and what was found.

Ms. Furniss stated the IRS has a new program to bring back employers who have misclassified workers. They have
stated they won’t be sharing this information with any states. The Tax Commission has an exchange agreement with
the IRS. The IRS contacted employers and said if they have employees who are currently being treated as self-
employment and issuing 1099s, they will be allowed to obtain the proper classification and will only be required to
pay 10% of the SSA tax that they should have been remitting. No penalties or interest and going forward will be
treated as employees. This will go back one year. She feels this is disconcerting as the TC has had a good exchange of
information sharing with the IRS. Mr. Lott asked if the TC has a proposal to piggyback. The TC doesn’t have employer-
based additional taxes like SSA or Medicare. Currently, the TC can share withholding files with DWS. Mr. Starks asked
if the employers will be required to file a 1099 with the IRS as a condition. Eileen Rivera added they had to file the
1099s as long as they were not under a State audit. Mr. Starks added when they sign up with the IRS, there is a
certification process between IRS and DWS on FUTA tax. He clarified if an employer comes in and says they have been
non-compliant, they will have to pay their back SSA and FUTA tax, and will report all their workers and pay. There is
an incentive for them to file their State.

Chair Hennebold reported he received a call from an individual with information on a worksite which may be violating
various labor reporting laws. He wants to disclose these allegations and if they are correct, wants to implement

UNAPPROVED Minutes of the Worker Classification Coordinated Enforcement Council

January 11, 2012 Page 4



investigative action. To discuss in an open meeting would reveal the target of the investigation.

Motion: Chair Hennebold made a motion based on information; he wants to close the meeting. The reason, pursuant
to 52-4-205, 1(c) strategy sessions to discuss pending or reasonably imminent litigation; and 1(g) investigative
proceedings regarding allegations of criminal misconduct . Only the Council members and Support Staff, Mary
Gehman-Smith will remain. The members voted individually and unanimously to close the meeting. There will be no
written minutes of the closed meeting. Handouts from the closed meeting will be kept in a separate file. The location
of the meeting was not changed.

The closed session began at 10:13 a.m.

Motion: Chair Hennebold made a motion to reopen the meeting at 10:26 a.m. The vote was unanimous and all were
in favor.

Chair Hennebold stated he doesn’t believe this group needs to meet monthly but every two months will be sufficient.
Investigations will continue to be coordinated and if there is a need to meet, we will. The next meeting is scheduled
for Thursday, March 15, 2012 at 9:00 a.m. We will meet in this same room.

8. Future meeting
schedule/adjourn

Chair Hennebold motioned to adjourn the meeting at 10:29 a.m., Ms. Furniss seconded the motion and the motion
was unanimous.

Visitors: Mike Miller, Chief of Contributions, Department of Workforce Services
Eileen Rivera, Field Audit Manager, Department of Workforce Services
Ron Dressler, Director, Industrial Accidents Division, Labor Commission
Tonya Gallegos, Deputy Director, Industrial Accidents Division, Labor Commission
Dennis Lloyd, Sr. V.P., Workers’ Compensation Fund
Tricia McDonald, Workers’ Compensation Fund Administration
John Monson, Member of the Public
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Attachment 1

Worker Classification Coordinated Fnforcement Council: 11/17/2011

President Obama is spending 525 million of tax payers’ money, hired Patricia Smith and
hundreds of investigators to pursue a “Misclassification Initiative”; and they don't even know what
they’re looking for}

Contractors are only independent for employment tax purpose; they're NOT independent] Every
contract they make they have a new “EMPLOYER”, a new “B0OSS”. Everybody works for the customer,
even the general contractors. The customer IS the “ORIGINAL EMPLOYER”! if you don’t have any
customers, you're not in business; you don’t have a job, and you don’t have any money! The customer is
the only one with money. Contractors don’t have any money to pay the employment taxas out of their
own pocket; it has to come from the customer as a cost of doing business. THE CUSTOMER PAYS THE
EMPLOYMENT TAXES! The only one that can add this expense to the “bid” is the contractor who made
the contract! THERE ISN'T ANYONE ELSE! This is the reason it's virtually impossible to make your
employees independent. THEY HAVE NO ACCESS TO THE CUSTOMER TO COLLECT THEIR GOVERNMENT
BENEFITS] All contractors with one or more employees are statutory employers with the legal obtigation
to collect the employment taxes for everyone who works on his contracts with his customers. The
Question is; “whose customer is it"?

In 1986 the federal government in the “CCH Standard Federal Tax Reporter”, said you can’t send
your employees to get a contractor’s license and a business license and organize a separate corporation,
declare them independent contractors, and then issue them a 1099! European Marble owner, Denise
Bernhisel, is a good example. Her 45 employees are part of the 300,000 independent contractors who
report to only one employer through out the year, This means, THEY DON'T MAKE CONTRACTS! When
WCF sold over 12,000 waivers to mostly employees, because they didn’t know the difference between a
contractor and an employee, the Legislature passed S.B. 159-256 which requires the sole proprietors to
advertise and make their own contracts. DOPL needs to require the sole proprietors to show an
advertisemnent of services, even if It's just a business card with the contact information. The problem is,
DOPL sells contractor’s licenses to employees; because they’re not using the licenses for their intended
purpose; which creates a pathway for businessmen to misclassify their employees as “independent
contractors”, A contractor’s license does not make you independent; DOPL believes it does. An
advertisement of service and the contract with the customer is what makes you independ. WCF may
not be in DOPL's jurisdiction, but, because DOPL issues licenses to employees, 300,000 misclassified
employees work without medical insurance if they get hurt on the job.

The LLC companies have to have a business license and a business name to make contracts in the
state, and if they have one or more employees; they are required to collect the employment taxes. It
doesn’t cost the contractor one thin dime to collect the taxes, because it's added to the bid and the
CUSTQMER PAYS IT] This is not their money, IT BELONGS TO THE GOVERNMENT! Social Security and
Medicare are Federal Government programs. | don’t think the government would trade these programs
for 8% interest in the LLC companies. 8% interest is not comparable to the government programs! The
firm in 1986 that asked the federal government if they could make their employees independent; was
told “na”; BUT THEY DID IT ANYWAY FOR 25 YEARS! This time around; they just didn’t ask; then the
government can’t say no! If all the contractors would collect the taxes, it wouldn’t be a free enterprise
issuel

John Monson jmonson(0144@msn.com



Attachment 2
Open Meetings Act Training

. U.C.A. § 52-4-102. Declaration of public policy

(2) It is the intent of the Legislature that the state, its agencies, and its political subdivisions:
(a) take their actions openly; and
(b) conduct their deliberations openly.

. U.C.A. § 52-4-104. Training

The presiding officer of the public body shall ensure that the members of the public body are provided
with annual training on the requirements of [the Open & Public Meetings Act].
. Is the Enforcement Council a “Public Body”? [Yes]

. Who are the “Members” of the Enforcement Council? [Labor, Commerce, DWS, Tax|

. When does the Open Meetings Act apply? [Quorum, In Person or by Electronic Communications]

. Are there exceptions or exclusions? [Chance or Social Meeting, Closed Meeting]
. What are the Notice requirements? |24 hours, Date, Time, Place, Agenda]
. Where is Notice given? [Public Body’s Office or Where Meeting Held, and on

Utah Public Notice Web Site, and One Newspaper]

. How detailed must the Agenda be? [Reasonable Specificity of Topics, No Final Action
Unless Topic Listed in Agenda]

10. What are the Minutes requirements? [Date, Time, Place of Meeting; Members Present and

Absent; Matters Proposed, Discussed, or Decided;
Member Comments; Record by Individual Member
of Votes; Name of Public Providing Testimony or
Comment; Substance of Public Testimony or
Comment]

11. What are the Recording requirements? [Complete, Unedited - Commencement to

Adjournment of Open Portions, 3 Days After
Meeting, Independent Recording Allowed]|

12. What are the reasons for closing a meeting? [§ 205: (a) “character, professional competence, or

physical or mental health of an individual”;

(¢) “pending or reasonably imminent litigation”;
(g) “investigative proceedings regarding allegations
of criminal misconduct.” - Strict Construction)

13. What are the procedural requirements? [Open Meeting, Notice Given, Quorum Present, 2/3
Vote to Close or Majority Vote to Close under § 205;
Discussion Only - No Final Action]



Attachment 2

14. What are the Minutes requirements? [Publicly Announced and Recorded in Minutes:
Reason(s) for Closing Meeting, Location of Closed
Meeting, Vote by Name of Members for or Against
Motion to Close. Detailed Written Minutes of the
Closed Portion are Optional]

15. What are the Recording Requirements? [Complete, Unedited - Commencement to
Adjournment of Closed Portions Including Date,
Time, Place of Meeting; Members Present and
Absent; Names of Others Present (Unless
Confidentiality Necessary)]

16. What are the consequences of a violation?  [Person Denied Right May Sue to Compel
Compliance and May Recover Attorney Fees and
Costs; Court May Void Final Action; Member Who
Knowingly or Intentionally Violates Closed Meeting
Provisions Guilty to Class B Misdemeanor]



UTAH DPEN AND PUBLIC MEETINGS ACT

52-4-101. Title,
This chapter is known as the "Open and Public Meetings Act."

52-4-102, Declaration of public policy.

{1} The Legisfature finds and declares that the state, its agencies and political subdivisions, exist to aid
in the conduct of the people's business,

{2) 1tis the intent of the Legislature that the state, its agencies, and its political subdivisions:

{a) take thelr actlons openly; and

(b} conduct thelr deliberations opanly.

52-4-103. Definitians.

As used In this chapter:

(1} "Anchor location® means the physical locatlon from which:

{a) an electronic meeting origlnates; or

{b) the participants are connected,

(2) "Convening" means the calling of a meeting af a publlic body by 8 person authorized to do so for
the express purpose of discussing or acting upon a subject aver which that public body has jurisdiction or
advisery power.

{3) "Electronic meeting” means a public meeting convened or conducted by means of a conference
using electronlc communications.

{4) "Electronic message" means a communication transmitted electranically, including:

{8) electronic mail;

() Instant messaging;

{c) electranfc chat;

{d) text messaging as defined in Section 76-4-401; or

{e} any other method that conveys a message or faciitates communication electronically,

{5} {a) "Meeting" means the convening of a public body, with a quorum present, including a workshop
ar an executive session wheather the meeting s held in person ar by means of electronic communications, for
the purpose of discussing, recelving comments from the public abaut, or acting upon a matter over which the
public bedy has jurisdiction cr advisory power.

{b) "Meeting" does not maain:

{i} a chance meating;

{ii) a social meeting;

(i) the convening of a public bady that has both legislative and executive responsibilities where no
publlc funds are appropriated for expenditure during the time the public body is convened and:

(A} the public body is convened solely for the discussion or Implamentation of administrative or
operational matters for which no formal action by the public body s required; or

{B) the publlc body Is convened solely for the discussion or Implementation of admintstrative or
operational matters that would not comea before the publlc bedy for discussion or actlon; or

(v} a meeting of the State Tax Commission ta consider a confidential tax matter in accordance with
Section 55-1-405.

(8) "Monitor” means to hear or observe, live, by audio or video equipment, all of the public statements
of each member of the public bady who is participating ina mesting.

{7) "Particlpate” means the ability to communicate with all of the members of a public body, either
verbally or electronicatly, so that each member of the public body can hear or gbserve the communication,

(8) {2} "Public body" means any adminlstrative, advisory, executive, or legislative body of the state or
its political subdivislons that:

(i) is created by the Utah Constitution, statute, rule, ordinance, or resofution;

(i) consists of twa or more persens;

(iif) expends, disburses, or Is supperted in whole or in part by tax revenue; and

1

Webhslte created under Section 63F-1-701; and
(i) providing netice to:
(A) atleast one newspaper of general cliculation within the oeographlc jurisdiction of the public body;

(B) a local media correspondent.

(b} A putillc body of 3 municipality under Title 10, Utsh Municipal Cede, a local district under Title 178,
Limited Purpose Local Government Entitles - Local Districts, or a spedial service district under Title 170,
Chapter 1, Special Service District Act, is encouraged, but not required, to post written notice on the Utah
Public Notice Website, If the munfcipality or district has a current annual budget of fess than 41 millllon,

(¢) A public body is in compliance wlith the pravisions of Subsection (3¥a) i} by providing notice 1o a
newspaper or local media comespondent under the provisions of Subsection 63F-1-701(4)(d).

(4) A public body is encouraged to develop and use additional electronlc means to provite notice of s
meetings under Subsection (3).

(5) (a} The notfce requirement of Subsection (1) mady be disregarded if:

{i} because of unfareseen circumstances IE 1s necessary for a public body to hold an emergency
meeting to cansider matters of an emergency or urgent nature; and

{ii} the public body gives the best notice practicable of:

(A} the time and place of the emergency meeting; and

(B) the topics to be considered at the emergency meeting.

(b) An emergency meeting of a public body may not be held unless:

(i) an attempt has been made to notify all the members of the public body; and

(i} 2 majorlty of the members of the public body approve the meeting,

(6) (&) A public notice that is required to Include an agenda under Subsection {1} shall pravida
reasonable specificity to notify the public 45 to the topics to be considered at the meeting. Each topfc shalt be
listed under an agenda item on the meeting agenda.

{b) Subject ko the provisions of Subsection (8){c), and at the discretlon of Lhe presiding member of
the public body, a topic raised by the public may be discussed during an open meeting, even if the topic
raised by the public was not included In the agenda or advance public notice for the meeting.

{c) Except as provided in Subsectlon (5), relating to emergency meetings, a public body may not take
final action on & toplc in an open meeting unless the topic is:

(1} disted under an agenda Item as requiredt by Subsection (6)(8); and

{11} Inclucled with the advance public notice required by tis section,

52-4-203. Written minutes of open meetings -- Puhblic records -- Recording of meetings.

{1) Except as provided under Subsection (7}, wiitten minutes and a recording shall be kept of all open
meetings.

(2) Written minutes of an open meeting shall includea:

(a} the date, time, and place of the meeting;

(B} the names of members present and absent;

(¢} the substance of all matiers proposed, discussed, or decided by the public bady which may include
a summary of comments made by members of the public body;

(d) a record, by individual member, of each vote taken by the public body;

(@) the name of each person wha:

{iy 15 not & member of the public body; and

{il} after being recognized by the presiding member of the public body, provided testimony or
commants to the public body;

{f} the substance, in brigf, of the testimony or comments provided by the public under Subsection
{Z}e), and

(9) any other information that is 8 record of the proceedings of the meeting that any member
requests be entered in the minutes or recarding.

{3) A recording of an open meeting shall;

{a) be a complete and unedited record of all open portions of the meeting from the commencement of

3

(v} is vested with the authorlty to make decisions regarding theddtaichnmens 2

{b) "Public body" does not include a:

(i) political party, palitical group, o political caucus; or

(i) conference committee, rules committee, or sifting committee of the Legisfature.

{9} "Public statement" means a statement made in the ordinary course of business of the public body
with the intent that alf ather members of the public body receive it.

{10} {a} "Quorum” means a simple majority of the membership of a public body, unless otherwise
defined by applicable law,

{l) "Quorum" does not Include a8 meeting of two elected officials by themselves when no action, either
formal or infarmal, is taken on a subject over which these elected officials have advisary power.

{11} “Recording" mazns an audio, or an audio and video, record of the procesdings of a meeting that
can he used to review the procesdings of the mesting.

{12) "Transmit" means to send, convey, or communicate an electronic message by electronic means.

52-4-104, Training.
The presiding officer of the publlc body shall ensure that the members of the public body are provided
with annual training on the requirements of this chapter.

52-4-201. Meetings open to the publlc -- Exceptions,

{1} A meeting s open to the public unless closed under Sections 52-4-204, 52-4-205, and 52-4-206.

{2){ay A meeting that is open ta the public includes a warkshop or an executive sesslon of a public
Body in which a quorum |s present, unless closed in accordance with this chapter,

{b) A workshop or an executive session of @ public body In whith a quorum is present that |s held an
the same day as a regularly scheduled public meeting af the public body may only be held at the location
where the putilic body is holding the regularly scheduled public meeting unless:

{i) the workshop ar executive session Is held at the location where the public body holds Its regularty
scheduled public meetings but, for that day, the regularly scheduled public meeting is being held at diffarent
location;

{il) any of the meetings held on the same day Is a site visit or a traveling tour and, In accordance with
this chapter, public notice Is given;

{Ill} the workshop or executive session is an electronic meeting conducted according ko the
requirements of Section 52-4-207, or

{iv) it 1s not practicable to conduct the workshop or executive sesslon at the regular locatlon of the
public body's open meetings due to an emergency ar extraordinary clrcumstances.

52-4-202. Public netice of meetings -- Entergency meetings,

{1} A public body shall give nat less than 24 hours public nctice of each meeting including the
meeting:

(a) agenda;

{b) date;

{c} time; and

{d) place.

(2) (a) In addltlon to the requirements under Subsection (1), a public bady which holds reguter
meetings that are scheduled In advance over the course of a year shal give public notice at least once each
year of its annual meeting schedule as provided in this section.

(b} The public notice under Subsection {2)¢a) shall specify the date, time, and place of the scheduled
meetings,

(3){a) Public notice shall be satisfied by;

(1) posting written notice:

(A} at the principai office of the public body, or if no principal office exlsts, at the building where the
meeting Is to be held; and

(B) beginning October 1, 2008 and except as provided in Subsection {3)(b), on the Utah Publlc Notice
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the meeting through adjournment of the meeting, and

(b} be properly labeled or Identified with the date, time, and place of the meeting.

(4} The written minutes and recording of an open meeting are public records under Title 63G, Chapter
2, Government Records Access and Management Act, as follows:

(@) Written minutes that have been prepared In a form awaiting only formal approval by the public
body are a public record,

(b} Written minutes shall be available to the public within a reasonable time after the end of the
meeting.

(<) Wrltten minutes that are made available to the public before approval by the public body under
Subsection (43(d) shall be ctearly icentifled as "awaiting formal approval” o "unapproved” or with some other
appropriate notlce that the written minutes are subject to change until formally approved.

{d) A public body shall establish and Implement procedures for the public body's approvat of the
written minutes of each meeting.

{e) Written minutes are the official record of action taken 3t the meeting.

{f) Arecording of an epen meeting shall be available to the public for fistening within three business
days after the end of the meeting.

{5) All or any part of an open meeting may be independently recorded by any person in attendance if
the recarding does not interfere with the conduct of the meeting.

{6) The written minutes or recording of an open meeting that are required to be retained permanently
shall be malntained in or converted to a forrmat that meets long-term records storage requirements.

(7) Netwithstanding Subsection {1), a recording Is net reguired to be kept of:

(a) an open meeling that Is a site visit or a traveling tour, if no vote or action is taken by the public
body; or

{b) an open meeting of & local district under Title 178, Limited Purpose Local Government Entlties -
Local Districts, or special service district under TiHe 17D, Chapter 1, Special Service District Act, If the district's
annual budgeted expenditures for &l funds, excluding capital expenditures and debt service, ara $50,000 or
less.

52-4-204. Closed meeting held upon vete of members -- Businass -- Reasons for meeting
recorded,

(1) A dosed mesting may be held if:

{a){1) aquorum]s present;

(i} the meeting Is 2n open meeting for which natice has been given under Section 52-4-202; and

(iil) {A} two-thirds of the members of the public body present at the apen meeting vote ta approve
closing the meeting;

(B} for a meeting that 1s required o be closed under Section 52-4-205, If a majority of the members af
the public body present at an open meeting vote to approve doslng the meeting; or

(C) for an ethlcs committee of the Legislature that is conducting an epen meaeting for the purpose of
reviewing an ethics complaint, a majerity of the members present vote [0 approve closing the meeting for Lhe
purpose of seeking or obtaining legal advice on legal, evidentiary, or procedural matters, or far conducting
deliberations ta reach a decision on the complaint; or

{b) for the Independent Legislative Ethics Commission, the closed meeting is convened for the
purpose of canducting business relating to the receipt or review of an ethics complaint, provided that public
nolice of the closed meeting Is glven under Section 52-4-202, with the agenda for the meating stating that the
meeting will he closed for the purpose of "conducting business refating to the raceipt or review of ethics
complaints".

{2) A closed meeting 5 not allowed unless gach makter discussed n the closed meeting Is permitted
urtder Secion 52-4-205,

{3} An ordinance, resolution, rule, requlation, contract, or appointment may not be approved at a
closed meeting,

{4) The following infermation shall be publicly anncunced and entered on the minutes of the cpen
mieeting at which the dosed maeting was approved:



(a) the reason or reasons for helding the closed meeting;

(b} the location where the closed meeting will be held; and

(c} the vote by name, of each member of the public bady, elther for or agalnst the metion ta hold the
closed meeting.

{5) Except a5 provided in Subsaction 52-4-205{2}, nothing In this chapter shall be construed to require
any meeting ko be closed to the public,

52-4-205. Purposas of closed meetings.

{1) A closed meeting described under Section 52-4-204 may only be held for:

{a) discusslon of the character, professlonal competence, or physical or mental health of an individual;

{b) strategy sessions to discuss collective bargalning;

{c) strategy sesslons to discuss pending or reasonably Imminent litigation;

{d) strategy sessfons to dlscuss the purchase, exchange, or lease of real property, including any form
of a water right or water shares, If public discussion of the transaction would:

{1} disclose the appraisal or estimated value of the property under consideration; or

{lly prevent the public bady from completing the transaction on the best possible terms;

(e} strategy sessions to discuss the sale of real property, including any form of a water right or water
shares, if:

(i} public discussian of the transaction would:

(A} disclose the appraisal or estimated value of the property under consideration; or

{8) prevent the public body from completing the transaction on the best possible terms;

(i} the public bedy previously gave public notlce that the property would be offered for sale; and

{iil} the terms of the sale are publicly disclosed before the public body approves the sale;

(f) discussion regarding deployment of security personnel, devices, or systems;

{9) Investpative proceedings regarding allegatfons of criminal misconduct;

(h) as relates to the Independent Leglslative Ethics Cormmission, conducting business relating to the
receipt ar review of ethics complaints;

(1) as relates to an ethics committee of the Legislature, a purpose permitted under Subsection
52-4-204( 1)(a){i}(B);

(j) as relates to a county legislative bedy, discussing commercial information as defined in Section
59-1-404;

(k) as relates to the Alcoholte Beverage Control Commission issuing a retail license under Title 328,
Alcoholic Beverage Contrel Act, after recalving public fnput In 2 public meeling in suppert or opposition to the
commission issuing the retail license, discussing one or more of the following factois in 3 closed meeting:

(i} a factor the commission is raquired to consider under Sectlon 32B-5-203 or that is specified In the
relevant part under Chapter 6, Specific Retall License Adt, for the type of retail license at issug;

{fi} the avallability of a retall license under 2 guota;

{iii} the length of Lime the applicant has walted for a retail license;

{Iv) an apening date far the applicant;

{v) whether the applicant Is a seasonal businass;

{wi) whether the location of the applicant has been praviously licensed or Is 8 new location;

{vli) whether the application involves a change of ownership of an exlsting location;

{viif} whether the applicant holds other alcohol licensas at any lacation;

{ix) whether the appficant has a violation history or a pending viclation;

{x) projected alcohal sales for the applicant 2s it relates to the extent to which the retail license will be
used;

(x1} whether the applicant is a small or entrepreneurial business that would benefit the community in
which [t would be tocated;

{xll} the nature of entertainment the applicant proposes; or

{xili) public Jnput In support or opposition to granting the retail Hcense;

{1} as relates to the Utsh Higher Education Assistance Authority and its appointed board of directors,
discussing fiduclary or commercial Information as defined In Section 538-12-102; or
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(a) give public notice of the meeting:

(i In accordance with Section 52-4-202; and

(1) post written notlce at the anchor location;

(b} In addition to giving public notice required by Subsection (3)(a), provide;

{iY natice of the electronic meeting to the members of the public body at least 24 hours before the
meeting so that they may participate in and be counted as present for all purposes, Induding the
determination that a querum is present; and

(i) a description of how the members will be connected to the electronic meeting;

(c) establish one or more ancher locatlons for the public meeting, at least one of which |s in the
building and political subdivision where the public body would normally mest if they were not holding an
electronic meating;

(d) provide space and facllitles at the anchor lacation so that Interested persons and the publle may
attend and monitor the open portions of the meeting; and

{e) if comments from the public will be accepted during the electronic meeting, provide space and
facllities at the anchor lecation so that jnterested persons and the public may attend, monitor, and participate
in the open portions of the meeting,

{4} Compliance with the provisions of this section by a public body constitutes full and complete
compllance by the public bady with the corresponding provisions of Sections 52-4-201 and 52-4-202.

52-4-208. Chance or social meetings.
(1) This chapter does not apply to any chance meeting or a social meeting.
{2} A chance meeting or social meeting may not be used Lo circumvent the provisions of this chapter,

52-4-209. Electronkc meetlngs for charter schools -- Pilot program.

{1) As used in this section, "charter school" means a school created under Title 53A, Chapter 1a, Part
5, The Utah Charter Schools Act.

{2) The Electronic Meetings for Charter Schools Pilot Program is created to pliot the development and
Implementation of electronic meetings for charter schools.

(3} Beginning May 10, 2011, and ending May 8, 2012, a charter school may canvene and conduct an
electronic meeting In accordance with this sectian.

{4} A charter school that canducts an efectronic meeting under this secticn shall:

(a) give public notice of the electronic meeting:

{1} in accordance with Sectlon 52-4-202; and

(i} by posting written notice at the anchor location as required under Section 52-4-207;

(b) In addition to giving public natice required by Subsection {4){a), provide:

(i) natice of the electronic meeting to the members of the charter school board at least 24 haurs
before the meeting so that they may participate in and be counted as present for all purposes, including the
determination that a quorum Is present;

(I a deseripkien of how the members will ke connected ta the electronic meeting; and

{iliy a start and end time for the meeting, which shall be no longer than 24 hours; and

{¢) provide space, facilities, and technology In the bullding where the charter school board would
normally meet If they wera nct holding an electronic meeting 5o the public may attend, monitor, and
participate in the meeting during regular business hours.

(5) A charter school conducting an electronic meeting under this section may not clesa a mesting as
otherwise allowed under this part,

(6) Written minutes and a recording shall be kept of an electronic meeting conducied as required in
Section 52-4-203,

{7) Written minutes are the official record of action taken at an electronic meetlng as required In
Section 52-4-203.

(8) Compliance with the provisions of this section by & charter school constitutes full and complete
compliance by the public bady with the corresponding provisions of Sections 52-4-201 and 52-4-202.

(9} A charter schoal that conducts an elecironic meeting under this section shall repert to the Public
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{m} a purpose for which a meeting is required to be closed underRuBSRSHth@ht 2

{2) The following meetings shall be closed:

{a) & meeting of the Health and Human Services Interim Committee to review a fatallty review raport
deseribed in Subsection 62A-16-301{1}(a), and the responses 1o the report described in Subsections
62A-16-301(2) and (4); and

{b) 2 meeting of the Child Welfare Legislative Oversight Panel to:

{I) review a fatality review report described In Subsection 62A-15-301{1)(a), and the responses to the
report described in Subsections 52A-16-301(2} and (4); or

(i) revlew and discuss an individual case, as described in Subsection 62A-4a-207(5).

{3) A public body may not interview a person applying to fill an elected position in a closed megting.

52-4-206, Record of closed meetings.

{1) Except as provided under Subsection (), if a public body closes a meeting under Subsection
52-4-205(1}), the public body:

{a) shall make a recording of the closed portion of the meeting; and

{b) may keep detalled written minutes that disclose the content of the closed portion of the meeting.

{2) Arecording of a closed meeting shall be complete and unedited from the commencement of the
closed meeting through adjournment of the closed meeting.

{3) The recording and any minutes of a closed meeting shall include:

{a} the date, time, and place of the meeting;

{b) the names of members present and absent; and

{c} the names of all others present except where the disclosure weuld infringe on the confldentiality
necessary to fulfill the original purpose of closing the meeting.

{4) Minutes or recordings of a closed mesting that are required to be retained permanently shall be
maintained in or converted to a format that meets long-term records storage requirements.

{5) Both a recording and written minutes of closed meetings are protected recerds under Title 63G,
Chapter 2, Government Records Access and Management Act, except that the records may be disclosed under
a court order anly as provided under Section 52-4-304.

{6) I a public body closes a meeting axcluslvely for the purpesas described under Subsection
52-4-205(1)(a), (1)F), or (2):

{2} the person presiding shall sign a sworn statement affirming that the sole purpose for dlosing the
meeling was to discuss the purposes described under Subsectlan 52-4-205(1)(a),(1)(f}, or (2); and

(b} the pravisions of Subsection (1) of this section do not apply.

52-4-207. Electronle meetings -- Avthorization -- Requirements,

{1) Except as otherwise provided for a charter school in Section 52-4-209, a public bedy may convene
and conduct an electronic meeting in accordance with this section,

{2)(a) A public bedy may not hold an electronic meeting unfess the public body has adopted a
resolution, rule, or ordinance governing the use of electronlc meetings.

{b) The resclution, rule, or ordinance may:

{i) prohibit or imit electronic meetings based on budget, public policy, or logistical considerations;

{il) require & quorurn of the public body to:

{A} be prasent at a single anchor [oration for the meeting; and

{B) vate to approve estabilshment of an electronic meeting in order to include other members of the
public body through an efectronlc connection;

{ill} requlre a request for an ejectronic meeting to be made by a member of a public body vp to three
days prior to the meeting to allow for arrangements to be made for the electronic meeting;

{iv) restrict the number of separate connections for mermbers of the public body that are allowed for
an electronic meeting based on available equipment capabillty; or

{v) establish other procedures, limitations, or conditiens governing electronic meetings not In conflict
with this section.

{3} A public body that convenes or conducts an electronic meeting shall:

[

Urillties and Technology Interim Committes by October 1, 2011, as to the effectiveness of conducting business
via electrenic meetings under this sectlon,

52-4-210. Electronlc message transmissions,

Nothing In this chapter shall be construed to restrict a member of a public hody from transmiting an
electronic message to other members of the public body at a time when the public body Is not convened in an
apen meeting.

52-4-301. Disruption of meetings.

This chapter does not prohibit the remgval of any parson fram a meeting, if the person willfully
disrupts the meeting to the extent that orderly conduct is seriously comprormised,

52-4-302, Suit to void final action -- Limitation -- Exceptions.

(1) (a) Any final action taken in vicfation of Section 52-4-201, 52-4-203, or 52-4-207 [s voldable by a
court of competent jurisdiction.

(b} A court may not void a final actlon taken by a public body for failure ko comply with the posting
wrltten notice requirements under Subsection 52-4-202(3)a){(i¥B) if:

() the posting is made for a meeting that is held before April 1, 2009; or

(li) {A} the public bady otherwise complies with the pravisions of Section 52-4-202; and

(B} the fallure was a result of unforeseen Internet hosting or communicatlon kechnology failure,

(2} Except as provided under Subsection {3}, a sult to vold final actfon shall be commenced within 90
clays after the date of the action.

(3} A suit te vold final action concerning the issuance of bonds, notes, or other evidences of
indebtedness shall be commenced within 30 days after the date of the action.

52-4-303. Enforcement of chapter -- Suit to compel compliance.

(1) The attorney general and county attorneys of the state shall enforce this chapter,

(2} The attorney general shall, on at least a yearly basis, provide notice to 3l public bodies that are
subject to this chapter of any material changes to the requirements for the conduct of meetings under this
chapter.

(3) A person denfed arty right under this chapter may comimance suit in a court of competent
jurisdiction to:

(a) compel cornpliance with or enjoin victations of this chapter; or

(b) determine the chapter's applicability to discussions or declsions of a public body.

(4) The court may award reasonable attorney fees and court costs te a successfu! plaintif.

52-4-304. Action challenging closed meating,

(1) Motwithstanding the procedure established under Subsection 63G-2-202(7), in any action hrought
under the authority of this chapter to challenge the legality of a closed meeting held by a pubiic body, the
court shall:

(a) review the recording or written minutes of the tlosed meeting In camera; and

(b} decide the legality of the closed meeting.

{2} (2) If the judge determines that the public body dld not viclate Section 52-4-204, 52-4-205, or
52-4-206 regarding closed meetings, the judge shall dismlss the case without disclosing or revealing any
Infermation from the recording or minutes of the Closed meaeting.

(b} I the judge determines that the public body viclated Seclion 52-4-204, 52-4-205, or 52-4-206
regarding closed meetings, the judge shall publicly disclose or reveal from the recording or minutes of the
closed meeling all information about the portion of the meeting that was Hlegally closed.

52-4-305. Criminal penalty for closed neeting violation.

In addition to any other penalty under this chapter, a member of a public body who knowingly or
inkentionally viclates or whe Xnowingly or intentionally abets or advises a violation of any of the closed
meeting provislons of this chapter is quitly of a class B misdemeanor.

8



Attachment 2

WORKER CLASSIFICATION ENFORCEMENT ACT

34-47-101. Title.
This chapter is known as the "Worker Classification Coordinated Enforcement
Act.”

34-47-102. Definitions,

As used in this chapter:

(1) "Commission" means the Labor Commission.

(2) "Commissioner" means the commissioner of the Labor Commission.

(3) "Council' means the Worker Classification Coordinated Enforcement Council
created in Section 34-47-201.

(4) "Member agency" means an agency that is represented on the council.

(5) "Misclassification” means to classify an individual as something other than an
employee, if under the relevant law the individual is required to be classified as an
employee.

34-47-201. Creation.

(1) (&) There is created within the commission the Worker Classification
Coordinated Enforcement Council consisting of the following four members:

(i) the commissioner, or the commissioner's designee,

(i) the executive director of the Department of Commerce, or the executive
director's designee;

(iii} the executive director of the Department of Workforce Services, or the
executive director's designee; and

(iv) the chair of the State Tax Commission, or the chair's designee.

(b) The Office of the Attorney General shall work cooperatively with the council.

{2) The commissioner, or the commissioner's designee, is chair of the council.

(3) (@) A majority of the council members constitutes a quorum.

(b) A vote of the majority of the council members present when a quorum is
present is an action of the council,

(c) Subject to Section 34-47-202, the council shall meet at the call of the chair,
except that the chair shall call a meeting at least quarterly.

{d) The councit may adopt additional procedures or requirements for:

(i} voting, when there is a tie of the council members;

(i) how meetings are to be called; and

(iii} the frequency of meetings.

34-47-202. Duties and powers of the council.

{1) The council shall meet at least quarterly with the attorney general or a
designee of the attorney general to coordinate regulatory and law enforcement efforts
related to misclassification.
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(2) () The council shall report by no later than November 30 of each year to:

(i) the governor; and

(i) the Business and Labor Interim Committee.

(b) The report required by this Subsection (2) shall include:

(i) the nature and extent of misclassification in this state;

(i) the results of regulatory and law enforcement efforts related to the council;

(iif) the status of sharing information by member agencies; and

(iv) recommended legislative changes, if any.

(c) As part of the report required by this Subsection (2), the chairs of the
Business and Labor Interim Committee shall provide an opportunity to the following to
report to the Business and Labor Interim Committee on the effectiveness of the council:

(i) the attorney general; and

(i) each member agency.

(3) The council may study:

(a) how to reduce costs to the state resulting from misclassification;

(b) how to extend outreach and education efforts regarding the nature and
requirements of classifying an individual;

(c) how to promote efficient and effective information sharing amongst the
member agencies; and

(d) the need, if any, to create by statute a database or other method to facilitate
sharing of information related to misclassification.

(4) A member agency shall cooperate with the commission and councit to
provide information related to misclassification to the extent that:

(a) the information is public information; or

(b} providing the information is otherwise permitted by law other than this
chapter.

(5) (a) A record provided to the commission or council under this chapter is a
protected record under Title 63G, Chapter 2, Government Records Access and
Management Act, unless otherwise classified as private or controlled under Title 63G,
Chapter 2.

(b) Notwithstanding Subsection (5){a), the commission or council may disclose
the record to the extent:

(i) necessary to take an administrative action by a member agency;

(i) necessary to prosecute a criminal act; or

(i} that the record is:

(A) obtainable from a source other than the member agency that provides the
record to the commission or councit; or

(B) public information or permitted to be disclosed by a law other than this
chapter.
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