

UNAPPROVED Minutes of the

Worker Classification Coordinated Enforcement Council

March 15, 2012 – 9:00 a.m.
Labor Commission, 160 East 300 South, Salt Lake City

Council Members Present:
Alan Hennebold, Chair

Deputy Commissioner, Utah Labor Commission

Dolores Furniss


Disclosure Officer, Utah State Tax Commission

Mike Miller for Bill Starks
Chief, Contributions, Department of Workforce Services
Phil Lott


Assistant Attorney General, Utah Attorney General’s Office, non-voting member
Excused:


Bill Starks


Director, Unemployment Insurance, Department of Workforce Services





Thad Levar


Deputy Director, Utah Department of Commerce
Staff:



Mary Gehman-Smith

Supervisor, Support Staff, Department of Workforce Services
Visitors:


A list of visitors is provided at the end of the minutes.
	AGENDA ITEM
	DISCUSSION

	1. Welcome and approval of minutes

2. Public Comment

3. Presentation by Workers’ Compensation Fund
4. Follow-up on agencies’ administrative actions and adjudications

5. Future meeting schedule/adjourn
	Chair Hennebold called the meeting to order at 9:00 a.m.
Chair Hennebold stated today’s agenda has been published on the Public Notice Meeting website as required by the Utah Public Meetings Act, and the local media has been notified in accordance with Utah law.  Both Bill Starks and Thad Levar are excused from today’s meeting.  Mike Miller, Chief of Contributions, Department of Workforce Services, will represent Mr. Starks and staff from the Utah Department of Commerce will represent Mr. Levar.  Although, we are short one voting member, a quorum is present.
Approval of the January 11, 2012 meeting Minutes will be postponed until the next meeting.
Chair Hennebold noted there were no members of the public wanting to address the Council.

Mr. Dennis Lloyd, Workers’ Compensation Fund (WCF) stated today’s presentation is a follow up to a question the WCF asked the Labor Commission in terms of the appropriate basis of payroll wages that can be charged for an employer who is an LLC, given the recent passage of the law.  
Chair Hennebold proposed today’s meeting proceed as an open meeting, keeping in mind that at some point, the members may decide the information is such that the meeting may be closed.
John Wallin, VP, Audit Department, WCF reported the following:

· He is currently underwriting a policy for Universal Contracting (UC), who has represented they have a structure of 700 – 1000 members of an LLC;
· WCF understood the policy was to be written treating these members as such, meaning they would be subject to the $39,000 per year as an imputed earning under the Workers’ Compensation Act.  In order to establish a premium basis, the dates these individuals became members of the LLC is needed.  The LLC would then be charged the imputed amount of $106.00 per day.  This is a reporting type of policy, meaning at the end of each month, the LLC sends in the payrolls and the payments associated with those payroll, and at the end of the year, the policy is squared up;
· After receiving the first set of payrolls, it became apparent WCF has a different understanding of how UC would figure the payrolls on the policy.  UC has the understanding, and their basis of dispute, is they want to pay on the number of days the individuals were active on the job, not the days they were members of the LLC.  
· WCF met with Employer Operations, the company that handles UC’s payroll.  The discussion centered on if these individuals were paid like employees or like traditional partners or members of the LLC.  Employer Operations withholds self-employment tax at the individual member’s discretion.  Each individual is  responsible for paying their self-employment tax along the way and filing their K-1 at the end of the year;

· WCF needs to know what the payroll basis is so it can be determined what benefit level these individuals are to be paid to ensure the payroll level matches.  If they are paid the imputed amount, the premium needs to be charged accordingly.  If they are paid as employees, i.e., by the hour, this is a different benefit level, and the premium needs to be charged accordingly.  
Cory Atkinsen, managing member of Universal Contracting (UC)reported the following:

· Members of the LLC are owners of the company, licensed and insured with both workers’ comp and liability, estimated quarterly taxes are withheld and unemployment insurance (UI) is covered.  This is part of their operating agreement.  They receive guaranteed payments based on the work they bring in and/or do for the company;
· Chair Hennebold asked for clarification about the line of business.  UC holds a General Contractors (B100) license, handled by DOPL.  They frame interiors, hang drywall and paint. There is no plumbing, electrical, HVAC, roofing, excavations or mining type operations ;

· Ms. Furniss asked how many members are part of the LLC.  Currently, there are approximately 600;
· Chair Hennebold asked for clarification on how the payroll base is computed for UI coverage.  It is based on the guaranteed payments for each individual, considered wages for workers’ comp and UI as of July 1, 2011.  UC is an Unincorporated Entity, considered an employer.   The workers are considered employees for the purposes of UI and workers’ compensation insurance.  DWS will not accept the UI payments until an exemption letter is written.  UC computes the quarterly wages, withholds a percentage and sends in the payments for each individual;
Chair Hennebold reiterated UC acknowledges, by force of S.B. 35, they are the employer of all members for purposes of unemployment insurance, workers’ compensation, OSHA, and employment discrimination.  
The discussion continued:
· Gordon Summers, Department of Commerce, stated the Construction Trade Licensing Act defines employees.  Withholdings is an aspect of this definition and without State and Federal withholdings, a K-1 needs to be issued.  Mr. Atkinsen added the only mandated withholding is estimated Federal taxes.  There is no way to estimate State withholdings.  Each individual member is responsible for paying their quarterly estimates.  
· Ms. Furniss asked if the IRS is requiring these individuals to be treated as employees for Social Security purposes.  Mr. Atkinsen stated they are only employees for the specific items in the bill, i.e., UI, workers’ compensation, anti-discrimination and OSHA.  The only differential is this company has an ownership of less than 8%.  The IRS has not reviewed or determined if there is an employer/employee relationship.
· Mr. Atkinsen stated invoices are submitted individually by the members.  Once the invoice is approved, the client matches it to the work order, the approval is verified then the guaranteed payments become available to each individual to withdraw through an ACH.  The lead for each job varies.  Work can come in by members or from a group of clients UC does work for.  Members negotiate their own contract, rates, and timeframe.  The licensee is Universal Contracting; members don’t have to be registered as a subcontractor.  All monies received are reported to the IRS and UI, and all quarterly reports are completed for each individual.  

· Mr. Miller inquired about the relationship between Universal Contracting and CSG.  He referenced UC’s written request to DWS for the voluntary election of coverage.  Mr. Atkinson stated there is no relationship to CSG, although he was a qualifier for three of CSG’s entities:  painting, landscaping and interiors.  All CSG companies have surrendered their licenses and closed their doors in December 2011 due to pending issues.  Mr. Atkinsen has been working with Eileen Rivera, Field Audit Manager, DWS.  Although the UI quarterly payments for CSG were paid, they were returned as DWS doesn’t have to accept them;
· Chair Hennebold stated as part of licensure through DOPL, there has to be verification of eligibility to work.  Mr. Atkinsen stated there needs to be a registration turned in for each individual.  He has not had discussion with DOPL on the qualifications of the members and the registrations are not due to be filed until April.  He noted he is aware of other companies/entities practicing a similar model as UC but none that are in compliance.  He has provided names to Mark Steinagel, DOPL;

· Chair Hennebold asked if these members work outside of UC’s umbrella.  They can work elsewhere and still be a member of UC, although to do this, they would have to own their own company and hold their own licensure.
· Mr. Wallin asked for clarification regarding the mechanical withholding and how the UI is calculated based on wages.  This is handled by Employer Operations as a UI estimate.  All percentages are different based on earnings and what the member believes their tax liability will be.  UC holds it in an account and then pays it out for the members automatically.
· Ms. Furniss asked if all members are verified if they are who they say they are?  Mr. Atkinsen stated there is no legal system to verify citizenship in an LLC.  If the K-1 or the quarterly tax reports don’t match, the relationship is severed;
· Mr. Lloyd stated there are regulatory issues that affect multiple departments.  Each of these departments are regulated in code in different sections.  WCF is asking for guidance on the issue of calculating the workers’ compensation premium and the underlying wages used to determine the injured worker’s benefits.   If the WCF uses a members’ status as a partner, the code states we use 100% of the state’s average weekly wage to calculate workers’ compensation benefits.  Should this be used to calculate the premium as well, or alternatively, because as in other parts of the code, these workers who are members, are referred to more like employees, do we use the actual wage basis, which may be different than 100% of the state’s average weekly wage, to calculate payroll and then determine the payment benefits?  WCF is willing to accept the Labor Commission’s determination as a regulator of what that is or what we can agree to that the code actually means.  In that process, it may be helpful to have UC tell the Labor Commission what they believe the payroll should be based on and how wages should be calculated if one of the members is injured;
· Mr. Atkinsen believes it should be based on actuals.  He believes the mid/max average is erroneous.  If you consider owners of construction companies, very few will make $39,000.   For an individual making $120,000 the mid/max would affect them adversely as well.  For the purposes of UI, workers’ compensation, OSHA and employment discrimination, these members are employees and UC is an employer which would constitute they would be paid off of actuals;  

· Chair Hennebold stated the worst case would be to use one standard for assessing the premium and one for benefit payment.  In fairness, the style would need to be the same.  The premium will be assessed and the benefits paid on actual earnings.  UC would need to provide exact information for the premium;  

· Mr. Wallin was asked if he could correctly assess premiums based on the records he has seen.  He believes this may be a high risk situation as a typical employee has no component for profit sharing.  For premium purposes, the bonus would be treated as wages.  At the end of the year, the K-1 would be reviewed to see actuals;
· Ms. Gallegos asked about the ownership percentage.   49/51 split.  Besides the managing member of UC, there is both a Class A and Class B membership.   Any individuals meeting the requirement of 8% are being labeled employees for the purposes of workers’ compensation and UI.  

Mr. Miller reported the following:

· The Legislature has approved UI to change their maximum/minimum unemployment rates for employers.  An Offer in Compromise will allow UI to negotiate a lower amount on an overpayment and will probably be structured after the Tax Commission’s model;
· The New Hire Registry legislation makes mandatory the requirement to report start date of hire and date of rehire.  This is required by the Feds.  This will allow DWS to know when any individual is hired or rehired.  Sharing this information with the Labor Commission could be covered in an MOU;
· After working with CSG, DWS has obtained additional information;
Motion:  Mike Miller made a motion to close the meeting to discuss the CSG entities.   The three potential grounds for closing a meeting are present pursuant to 52-4-205:  1.  Character, professional competence, physical or mental health of the individual; 2.  strategy sessions to discuss pending or reasonably imminent litigation; and 3.  investigative proceedings regarding allegations of criminal misconduct.  The members voted individually and unanimously to close the meeting.  There will be not written minutes of the closed meeting.  The location of the meeting was not changed.

The meeting was closed at 10:08 a.m.
Chair Hennebold made a motion to return to an open meeting at 10:32 a.m., Ms. Furniss seconded the motion and the motion carried.
Future Meeting Schedule/Adjourn – The meeting adjourned at 10:33 a.m.

The next meeting is scheduled for Thursday, May 17, 2012 at 9:00 a.m.


Visitors:  
Craig Hilton, Insurance Agent, the Buckner Company


Jonathan Shumway, Risk Manager, Shumway Insurance Group



Cory Atkinson, Shumway Insurance Group


Glen Haynie, Employer Operations



April Ellis, Auditor, Department of Occupational and Professional Licensing



Cynthia Daniels, Asst. General Counsel, Workers’ Compensation Fund



John Wallin, V.P., Audit, Workers’ Compensation Fund



Dennis Lloyd, Sr. V.P., Workers’ Compensation Fund



Gordon Summers, Sr. Investigator, Department of Occupational and Professional Licensing



Eileen Rivera, Field Audit Manager, Unemployment Insurance, Department of Workforce Services



LeeAnn Dunbar, District Director, U.S. Dept. of Labor



Tonya Gallegos, Deputy Director, Industrial Accidents Division, Labor Commission


Terry Buckner, President, the Buckner Company
Unapproved Minutes of the Worker Classification Coordinated Enforcement Council

March 15, 2012































