APPROVED Minutes of the

Worker Classification Coordinated Enforcement Council

August 18, 2011 – 9:00 a.m.
Labor Commission, 160 East 300 South, Salt Lake City

Council Members Present:
Alan Hennebold, Chair

Deputy Commissioner, Utah Labor Commission

Mark Steinagel (for Thad Levar)
Division Director, Utah Department of Commerce

Dolores Furniss


Disclosure Officer, Utah State Tax Commission

Bill Starks
Director, Unemployment Insurance, Department of Workforce Services

Phil Lott


Assistant Attorney General, Utah Attorney General’s Office, non-voting member

Staff:



Mary Gehman-Smith

Supervisor, Support Staff, Department of Workforce Services

Visitors:


A list of visitors is provided at the end of the minutes.
	AGENDA ITEM
	DISCUSSION

	1. Welcome and approval of minutes

2. Public Comment

3. Report on information sharing between DWS and Workers’ Compensation Fund

4. Discussion of Possible Legislative Amendments to SB 35

6.   Preliminary discussion of content and preparation of the Council’s upcoming report to the Legislature
5. Follow up Discussion by the Dept. of Commerce

7. Future meeting schedule/adjourn
	Chair Hennebold called the meeting to order at 9:00 a.m.

Chair Hennebold stated notice of today’s meeting has been published on the Public Notice Meeting website and the local media has been notified.  There were brief introductions.

MOTION:  Chair Hennebold made a motion to approve the July 14, 2011 Minutes.

CORRECTION TO MINUTES:  Mr. Starks stated on page three, the fifth bullet should be revised to read “Mr. Starks added DWS plans to enter into information sharing (MOUs)………”  

With this correction, Mr. Starks seconded the motion and the motion passed unanimously.

Chair Hennebold asked Mr. Steinagel for clarification of Agenda item #5, a follow up discussion by the Department of Commerce from the last meeting.  Mr. Steinagel stipulated #5 is pending and will need to be discussed in a close session.

Chair Hennebold noted there were no members of the public wanting to address the Council.

Mr. Starks reported at the last meeting, Dennis Lloyd, Workers’ Compensation Fund (WCF), expressed interest in implementing a Memorandum of Understanding (MOU) with DWS.  Since then, we found out we have an active agreement executed in 1992.  Currently, WCF sends DWS a file quarterly on lost wages compensation for injured workers collecting worker’s compensation, providing SSNs.  This is run against the DWS data base and matches individuals collecting UI or earning wages, then the file is sent back to them.  Only About 10% are labeled as fraud.  

DWS is proposing to provide WCF a file of all individuals who are collecting UI benefits, WCF will cross match to see if anyone is collecting both.  Typically, these shouldn’t be done simultaneously as one of the requirements for UI is to be ready and able to work.  They could be collecting temporary disability and UI.  Many workers aren’t happy with the 2/3 wage workers’ compensation pays so they apply for UI but this is rare.  

Mr. Starks added the WCF performs 10,000 – 12,000 audits per year and is willing to share the results and vice versa.  Only those employers with a positive Federal ID could be matched.  He feels this could be productive and provide leads, as if an employer is not reporting an employee for UI, they likely aren’t reporting for workers’ compensation.  DWS could provide the FEIN, employer name and gross wages reported and WCF could do a quick match to see how much in aggregate wages they have paid premiums on for workers’ comp.  Discrepancies could instigate an audit.  Chair Hennebold added DWS’ relationship with WCF may be considered a test and if productive, there would be ways to roll this out to other workers’ compensation coverage providers.  Mr. Lloyd was sensitive that we didn’t enter into any agreements that would preclude other insurers from participation.  If so, DWS would need to receive equal value, otherwise would have to charge those other insurers for services.  DWS does not anticipate any money exchange.  DWS is drafting a more detailed MOU than the one from 1992.  Mr. Starks added we will see the value and adjust as needed.  

Mr. Starks and Ron Dressler will work on the coordination of the occupational accident insurance plus the waivers the independent truckers are required to have.  

Chair Hennebold reported there have been discussions about amending the law as previously amended by SB 35.   SB 35 applied to construction licensees and generally provided for areas in employment law such as payment and wages, and occupational safety and health.  There was a presumption these unincorporated entities were employers but could be rebutted under certain circumstances.  When it comes to workers’ compensation laws, there was no law to rebut this.  Construction licensees were required to carry workers’ compensation for their members or partners.  Mr. Steinagel stated everyone he has talked to believe the 8% rule applied but the language did not carry over.  There is a consensus to amend the law as this was not the intent of the bill.  Until the Legislature can make a decision, agencies have been told not to enforce 8% rule and will cut employers some slack on this renewal cycle.  Chair Hennebold stated the Labor Commission is taking the same position and will not apply the absolute mandate that SB 35 created but will allow rebuttals.  

Chair Hennebold stated this Council is required to report to the Legislature.  The purpose of this agenda item is to scope out how to begin sketching a draft and agree upon the nature of the report.  Ms. Furniss stated the Tax Commission will be able to provide aggregate data.  She has requested a report of LLCs that have ceased their requirement of W-2s.   As SB35 was effective July 1, good numbers won’t be available for at least one year.  

Chair Hennebold doesn’t see this report elaborate but useful.  Mr. Lott added this is our first year in operation and we haven’t had the opportunity to gear up.  We could provide a summary of the efforts each agency has done.  Mr. Starks added audits (such as 1099) will provide random data on misclassified workers and will give the legislature a sense of the problem.  They have requested an assessment of the problem.  Mr. Steinagel added it makes sense to include agency actions which have inadvertently taken place.  Chair Hennebold called for volunteers to begin a template or rough draft.  Mr. Steinagel stated he and/or Thad Levar can work on a rough draft.  Mr. Lott will also begin an outline.  These will be drafted by the next meeting.  Mr. Starks will send DWS’ results.  The Labor Commission will wait to get the structure before they add specifics.

Mr. Steinagel stated the information to be presented today by the Department of Commerce, listed as Item #5, will need to be done during a closed meeting.

Mr. Lott read the requirements of closing the meeting per the Open and Public Meetings Act, 52-4-201.
Motion:  Mr. Steinagel made a motion that Agenda Item #5 be continued as part of a closed meeting.  The reasons, pursuant to 52-4-205, 1© strategy sessions to discuss pending or reasonably imminent litigation; and 1(g) investigative proceedings regarding allegations of criminal misconduct.  The members voted individually and unanimously to close the meeting:

Alan Hennebold, Chair, Utah Labor Commission voted Aye

Mark Steinagel for Thad Levar, Department of Commerce voted Aye

Bill Starks, Department of Workforce Services voted Aye

Dolores Furniss, Utah State Tax Commission voted Aye

There will be no written minutes of the closed meeting; however electronic record will be available.  Handouts from the closed meeting will be kept in a separate file.  The location of the meeting was not changed. 

The closed session began at 9:33 a.m.

Those present during the closed meeting, in addition to the voting members:

Philip Lott, Utah Attorney General’s Office – non-voting member of the Council

Ron Dressler, Director, Industrial Accidents Division

Dan Jones, Bureau Manager, Department of Occupational and Professional Licensing

Dan Rodriguez, Investigator, Department of Occupational and Professional Licensing

Gordon Sommers, Investigator, Department of Occupational and Professional Licensing

Eileen Rivera, Manager, Field Audit, UI Contributions

Mike Miller, Chief, UI Contributions

Motion:  Mr. Starks made a motion to reopen the meeting at 10:30 a.m.  The vote was unanimous and all were in favor.

The next meeting is scheduled for September 14, 2011, 9:00 a.m. – 10:30 a.m.

Chair Hennebold made a motion to adjourn today’s meeting, Ms. Furniss seconded the motion and all were in favor.

The meeting adjourned at 10:32 a.m.


Visitors:
Eileen Rivera, Field Audit Manager, UI, Department of Workforce Services



Ron Dressler, Director of Industrial Accidents, Labor Commission



Dan Jones, Bureau Manager, Department of Occupational and professional Licensing



Gordon Summers, Investigator, DOPL



Dan Rodriguez, Investigator, DOPL

Elliot Morris, Staff Legal Counsel, Workers’ Compensation Fund



Melissa Frost, Loss Control Consultant, Department of Administrative Services, Risk Management



Brandt Goble, Business Manager, Painter’s Local 77



Jordan Simons, Field Audit Manager, UBIC



Brad Tibbitts, Department of Insurance



Bryant Howe, Assistant Director, OLRCC
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The Minutes were approved on September 21, 2011






























