APPROVED Minutes of the

Worker Classification Coordinated Enforcement Council

July 14, 2011 – 9:00 a.m.
Labor Commission, 160 East 300 South, Salt Lake City

Council Members Present:
Alan Hennebold, Chair

Deputy Commissioner, Utah Labor Commission

Thad Levar


Deputy Director, Utah Department of Commerce

Dolores Furniss


Disclosure Officer, Utah State Tax Commission

Bill Starks
Director, Unemployment Insurance, Department of Workforce Services

Phil Lott


Assistant Attorney General, Utah Attorney General’s Office, non-voting member

Staff:



Mary Gehman-Smith

Supervisor, Support Staff, Department of Workforce Services

Visitors:


A list of visitors is provided at the end of the minutes.
	AGENDA ITEM
	DISCUSSION
	

	1. Welcome and approval of minutes

2. Public Comment

3. Discussion with Dennis Lloyd, Sr. Vice President, Workers’ Compensation Fund

6.  Discussion of process for intra-agency exchange of information and identification of agency contacts, including Dept. of Commerce efforts to identify DWS audit results with construction trades NAICS codes

4. Follow-up Discussion by Department of Commerce regarding its investigation of possible contractor licensing violations
5. Review of DWS audits on construction companies

6. Above

7. Future Meeting Schedule/Adjourn
	Chair Hennebold called the meeting to order at 9:04 a.m.

Chair Hennebold stated notice of today’s meeting has been posted published on the Public Notice Meeting website and the local media has been notified.  A quorum is present today.  He introduced Dolores Furniss, Disclosure Officer, Utah State Tax Commission who is a new member replacing D’Arcy Dixon-Pignanelli on a permanent basis.  Ms. Furniss stated she manages the suspicious filing group and has worked for the State Tax Commission for 26 years.  Prior to the Tax Commission, she worked for the Internal Revenue Service.  Chair Hennebold reminded everyone to sign the attendance sheet.

MOTION:  Chair Hennebold made a motion to approve the May 31, 2011 Minutes.  

CORRECTION TO MINUTES:  Mr. Lott stated he did not technically vote to close the meeting as he is a non-voting member.   His vote to close the meeting will be removed from page four.

MOTION:  Chair Hennebold made a motion to approve the May 31, 2011 Minutes, with the above mentioned correction, Mr. Starks seconded the motion and the motion passed unanimously.

Chair Hennebold noted Public Comment has been moved up on the Agenda so if there is a need to close the meeting, members of the public will have the opportunity to comment and not be asked to leave for the closed portion and then return.  Chair Hennebold noted there were no members of the public wanting to address the Council.

Dennis Lloyd, Sr. Vice President, Workers’ Compensation Fund (WCF) reported WCF is the largest workers’ compensation insurance carrier in the State of Utah, insuring both private and governmental employers.   As a result of S.B. 35, following are examples of the efforts of the WCF to perform audits in dealing with worker misclassification:

How to Audit Limited Liability Companies (LLCs):

· There are two sections in S.B. 35 the WCF auditors are looking at.  One is line 68 and thereafter, Section 34-28-2 which addresses the 8% ownership issue and whether an LLC member who has an 8% ownership is then in an employee status that must provide workers’ compensation insurance coverage for that person or whether they can benefit by the ability to show proof and be excluded:

· Chair Hennebold requested further discussion regarding the provision pertaining to the Payment and Wages Act allowing an unincorporated entity to rebut presumption of employer status by showing the 8% ownership, etc.  Mr. Lloyd clarified this provision does not carry over to the Workers’ Compensation Act.  As WCF was interpreting the code and the contents of S.B. 35, Line 272 in the Workers’ Compensation Act, Section 34A 2-103, Subsection 8, the ability to be excluded because of an 8% ownership does not exist.  Therefore, WCF auditors are being instructed to educate policy holders, implement the code and require LLCs pay the workers’ compensation premiums for all members regardless of the percentage of ownership.  It is anticipated this may cause confusion;

· Mr. Levar added it is the Division of Occupational and Professional Licensing’s (DOPL) interpretation that all construction trade LLCs must carry full workers’ compensation coverage.   He added it is assumed all LLC owners with less than 8% ownership will still be required to carry both workers’ compensation and unemployment insurance but this will not be applied to owners with more than 8% ownership;

· Chair Hennebold stated this requirement of workers’ compensation for all members is a significant departure from the way unincorporated entities have been treated in the past.  He pointed this out to the public policy parties while the Bill was being written to ensure they understood the effect of what their proposal would be.  His understanding is that was their intention. 

· After talking to Patricia Owen, Mr. Lloyd has the understanding that initially, her interpretation was the 8% applied and worker’s compensation should not collect premiums from this class of owners.  After opening the bill, she stated the language is distinct to the Section and the 8% ownership provision does not apply to the workers’ compensation coverage portion.

· Mr. Lloyd added the WCF intends to contact key public policy folks such as Senator Mayne and Representative Morley over the next few weeks.  

Independent Truckers

· Mr. Lloyd referred to S.B. 191, the legislation, effective July 1, 2011, giving the Labor Commission the responsibility of issuing Workers’ Compensation Coverage Waivers (WCCW) to independent truckers, and H.B. 308, sponsored by Representative Don Ipson, passed in the 2009 general session;

· Ipson’s Bill was designed to create a mechanism whereby independent truckers could be classified as such and not have the requirement for motor carriers or others to provide workers’ compensation insurance.  They would be required to obtain a waiver and occupational accident insurance.  The 2009 market was not in sync with the legislative requirement and at the time, it was cheaper for the trucker to carry workers’ compensation insurance.  The accident insurance was not viewed as a practical solution among the trucking association;

· Currently, Ace Insurance Company is offering an occupational accident policy.  WCF cannot offer this type of coverage, as it is not within our licensure.  Truckers who are issued a waiver by the Labor Commission will be provided information regarding the insurance.  Then, the trucker can make the decision whether they want workers’ compensation or the Ace Policy.  His understanding is that the Ace Policy will cost less annually.  The reaction to this development from the trucking association has been positive.

· WCF notified policy holders, effective July 2011, auditors will require documentation of the independent contractor status of drivers.  If this isn’t presented, the trucking company will be charged as if the driver were their employee.  If the documentation is presented, WCF will not assess the premium.  Currently, no one is able to provide a list of independent truckers who operate in the state.  With the Labor Commission issuing waivers and truckers buying their occupational accident insurance, a list of independent truckers may be developed.

· WCF plans to enter into an operating arrangement for appropriate record information sharing pursuant to 35A-4-312.  Mr. Starks added DWS has been sharing information (MOUs) with private/self- insured’s such as Salt Lake County by matching individuals collecting workers’ compensation against wage data.  Mr. Starks will send an MOU template to Mr. Lloyd for the DWS field auditors to share information with WCF auditors.  The manager of the field auditors should be the contact.

Mr. Lloyd added the following:

· WCF auditors have discussed S.B. 35 with construction industry LLCs and how it could disrupt their business.  He reiterated the intent of the WCF auditors is not to put an employer out of business but to enforce compliance which should help end misclassification;

· Insurance carriers pay a lot of attention to what the regulators want.  If the Insurance Department and the Labor Commission were to create a request for sharing within all licensed workers’ compensation carriers, there could be increased access;

· The WCF covers about 50% of the insured market, based on payroll insuring the greater number of businesses but not the greater number of employees.  Based on the number of employees, WCF covers about one third, private carriers about one third and self-insured about one third.  WCF only audits employers who are customers.  The Labor Commission has the enforcement responsibility to ensure all employers buy workers’ compensation or qualifies to be self-insured.  All workers’ compensation insurance carriers must identify all employers they insure.  Therefore, the Labor Commission has a list of insured employers, however not all employers are required to register with the Department of Labor.  As part of the MOU between the Labor Commission and DWS, this list is cross-matched with DWS’ master employer file;  

· There are 300 licensed workers’ compensation insurance carriers in the state besides WCF.  The major carriers are Travelers Insurance, Liberty Mutual, Utah Business Insurance Company and American Liberty Insurance Company.  

Mr. Levar reported as a follow up to the last meeting,  and part of Agenda #4 in the open meeting that SKN General, LLC and U and I General, LLC are no longer licensed contractors with DOPL.  More detail will be provided in the closed meeting.
This item is on the agenda as Item #6.  Mr. Starks reported the following as far as DWS’ efforts in enforcing S.B.35: 

· The Department of Commerce will provide DWS individual names and social security numbers of LLC members with less than 8% ownership, reporting under S.B. 35, who should be covered for workers’ compensation and UI.  DWS will do a wage match and respond that these individuals are either in or out of compliance.  the Labor Commission will also have access to this information;

· As this is Effective July 1, 2011, employers won’t be required to report for UI purposes until third quarter, therefore DWS won’t have a database until November/December;

· At that point, DOPL will begin ramification of the license process.  By the end of the year, enforcement can begin;

· An insurance carrier might want to compare this information with their own coverage records;

· Mr. Starks stated DWS’ records will be more comprehensive as reporting is down to the individual level. 

Ms. Furniss reported the following from the Tax Commission: 
· Although their exchange is restrictive, there is an MOU in place with DWS on withholding tax only, not income tax.  The fact that there are no other employer-based taxes attached to that withholding the employer is required to pay, if the employee reports and pays, they are in compliance;

· They can ensure the employee has reported on the income earned but they can’t share corporate or partnership information with other agencies.  If employers aren’t issuing 1099s or W-2s, the Tax Commission is interested as this is considered mis-reporting.  The IRS would be interested, also;

· Chair Hennebold added although the Tax Commission can’t share, they can add value to the report to the Legislature quantifying the gross results of the information.  This concludes discussion on item #6.  

Mr. Lott read the requirements of closing the meeting per the Open and Public Meetings Act, 52-4-201.

Mr. Levar, Deputy Director, stated the information to be presented today by the Department of Commerce, listed as Item #4, will need to be done during a closed meeting.

Mr. Starks, Director, Unemployment Insurance, stated the information to be presented today by the Department of Workforce Services, listed as Item #5, will need to be done during a closed meeting.

Motion:  Chair Hennebold made a motion that Agenda Items #4 and #5 be continued as part of a closed meeting.  The reasons, pursuant to 52-4-205, 1(c) strategy sessions to discuss pending or reasonably imminent litigation; and 1(g) investigative proceedings regarding allegations of criminal misconduct .  The members voted individually and unanimously to close the meeting:

Alan Hennebold, Chair, Utah Labor Commission voted Aye

Thad Levar, Department of Commerce voted Aye

Bill Starks, Department of Workforce Services voted Aye

Dolores Furniss, Utah State Tax Commission voted Aye

There will be no written minutes of the closed meeting; however electronic record will be available.  Handouts from the closed meeting will be kept in a separate file.  The location of the meeting was not changed. 

Those present during the closed meeting, in addition to the voting members:

Philip Lott, Utah Attorney General’s Office – non-voting member of the Council

Ron Dressler, Director, Industrial Accidents Division

Lynn Solarczyk, Administrative Office, Tax Commission

Kris Springer, Chief, Contributions, UI, Department of Workforce Services

Grazyna Janeczko, Field Audit Supervisor, Contributions, Department of Workforce Services

 The closed session began at 10:03 a.m.

Motion:  The meeting was reopened at 10:40 a.m.  The vote was unanimous and all were in favor.  

Next Meeting:  Thursday, August 18, 2011 at 9:00 a.m.  Mr. Starks motioned to adjourn at 10:43 a.m.
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Visitors:

Dennis Lloyd, Sr. Vice President, Workers’ Compensation Fund

Dan Walker, Business Agent, Ironworker’s Local 27


Javier Montano, Organizer, Ironworker’s Local 27


Kris Springer, Chief of Contributions, Department of Workforce Services


Grazyna Janeczko, Field Audit Supervisor, Department of Workforce Services


Ron Dressler, Director, Industrial Accidents Division


Lynn Solarczyk, Director, Legislative and Government Affairs, Tax Commission
Approved Minutes of the Worker Classification Coordinated Enforcement Council

The Minutes were approved on August 18, 2011































