APPROVED Minutes of the

Worker Classification Coordinated Enforcement Council

May 31, 2011 – 9:00 a.m.
Labor Commission, 160 East 300 South, Salt Lake City

Council Members Present:
Alan Hennebold, Chair

Deputy Commissioner, Utah Labor Commission

Thad Levar


Deputy Director, Utah Department of Commerce

D’Arcy Dixon Pignanelli

Commissioner, Utah State Tax Commission

Bill Starks
Director, Unemployment Insurance, Department of Workforce Services

Phil Lott


Assistant Attorney General, Utah Attorney General’s Office, non-voting member

Staff:



Mary Gehman-Smith

Supervisor, Support Staff, Department of Workforce Services

Visitors:


A list of visitors is provided at the end of the minutes.

	AGENDA ITEM
	DISCUSSION
	RECOMMENDATIONS/ACTION

	1. Welcome and approval of minutes

2. Discussion of standards and need to close meeting

3. Public Comment

4. Agency presentations of possible cases of worker misclassification and discussion of enforcement

5. Future Meeting Schedule/Adjourn
	Chair Hennebold called the meeting to order at 9:05 a.m.

Chair Hennebold stated notice of today’s meeting has been posted, published on the Public Notice website and sent to the media.  There is a quorum present.  He reminded everyone to sign the attendance sheet.

MOTION:  Commissioner Dixon made a motion to approve the May 17, 2011 Minutes to include her revisions and corrected handout.  The original handout did not cite 2nd sub when referring to SB 35.  Chair Hennebold stated in common discussion during Council meetings; the legislation will be referred to as SB 35.  The motion passed unanimously.

Mr. Lott stated originally, the statute had an exception from the Open and Public Meetings Act (refer to 52-4-201).  When the Bill was amended, the exception was removed.  This Council can still work within the parameters of the Open and Public Meetings Act, and would be able to discuss audits and criminal acts.  Mr. Lott referred to the six questions asked when following the requirements for closing the meeting:

1. Legislative History – No exemption from the Open and Public Meetings Act for the Enforcement Council.

2. Is the Enforcement Council a Public Body?  Yes, refer to Section 52-4-103, which defines public body created by statute, supported in full or part by public tax revenue.

3. Must Enforcement Council Meetings Be Open, Unless a Specific Exception Applies?  Yes.

4. What are the requirements for closing a Meeting?

a. A quorum is present;

b. Notice has been given under Section 52-4-202;

c. Two-thirds of the members of the public body are present at the open meeting vote to approve closing the meeting;

d. Reason(s) for closing the meeting, location where the meeting will be held, and the vote by name of each member of the public body;

e. Item number and specific subject on the agenda suggests the topic could close the meeting.  These Items should be grouped at the end of the agenda;

f. No action can be taken by the Enforcement Council during the closed meeting.  Each agency can make individual decisions for further action without a vote.

5. What are the Closed Meeting Recording Requirements?

a. Complete and unedited audio recording, date, time, location, names of those present and absent members, and others present, unless this infringes on confidentiality.  It is optional to keep written, detailed minutes;

b. Specific requirements when discussing the conduct of an individual.  Need a sworn statement or affidavit if this is the purpose of closing the meeting.

6. What are the Consequences of a Violation of the Open Meetings Act?

a. Proven violations can be taken before a Court and the Court can require disclosure of the recording of the minutes.  The Court may award attorney fees and costs and intent can be a Class B Misdemeanor.  

There are specific exceptions that allow the meeting to be closed, per 52-4-205.  Three could apply:

1. Discussion of the character, professional competence, or physical or mental health of an individual;

2. Strategy sessions to discuss pending or reasonably imminent litigation;

3. Investigative proceedings regarding allegations of criminal misconduct.

Mr. Lott referred to his handout and discussed criminal statutes that may apply.  Commissioner Dixon asked Mr. Lott if each agency who proposed to present information in a closed meeting needed to state for the record that the material they are to present is either part of a regulatory effort that could be part of a pending or reasonably imminent litigation  (UCA 52-4-205 (c ) ) or part of a law enforcement effort that could be part of investigative proceedings regarding allegations of criminal misconduct (UCA 52-4-205 (g) and if that needed to be part of the motion to close the meeting? 
Mr. Lott responded yes.

Chair Hennebold noted there were no members of the public that wanted to address the Council.

Chair Hennebold, Labor Commission, stated the information to be presented today by the Utah Labor Commission will need to be done during a closed meeting.

Mr. Levar, Deputy Director, Department of Commerce stated the information to be presented today by the Department of Commerce will need to be done during a closed meeting.

Chair Hennebold asked Mr. Starks to begin with DWS’ presentation as it can be openly divulged.

Mr. Starks, Director, Unemployment Insurance, Department of Workforce Services discussed the results of the 1099 Audit.  Although, he had recreated a worksheet with an employer’s name on it, this would need to be part of a closed meeting.  The worksheet was not intended to single out this employer.

Mr. Starks presented a general  overview of the 1099 Audit Program:

· DWS has an agreement with the IRS to share information with all employers in the State of Utah who issue 1099s. 1099 issues are classic misclassifications.  Many of these findings are appealed, and DWS cannot share until they have gone through the Appeals process.  The ALJ decision is not public.  Neither the Review Board nor the Appellate Court can disclose their findings;  

· DWS has 24 auditors who focus on those employers who have between five and ten employees listed who are receiving 1099s.  Then, certain industries who are typically exempt, such as non-profits, real estate and insurance agents are pulled out;

· $40M was identified in misclassification in 2008.  $45M in 2009.  400-500 employers have been audited over a three-year period;

· Mr. Starks asked that each individual agency provide him with a contact.  That way, DWS can present information and determine if it is helpful.  This will begin the process of sharing;

Motion:  Mr. Levar made a motion that Agenda Items 4A and 4B be continued as part of a closed meeting.  The reason, pursuant to 52-4-205, 1(c) strategy sessions to discuss pending or reasonably imminent litigation; and 1(g) investigative proceedings regarding allegations of criminal misconduct .  The members voted individually and unanimously to close the meeting:

Alan Hennebold, Chair, Utah Labor Commission – Aye

Thad Levar, Department of Commerce – Aye

Bill Starks, Department of Workforce Services – Aye

D’Arcy Dixon Pignanelli, Utah State Tax Commission – Aye

Philip Lott, Utah Attorney General’s Office is a non-voting member

There will be no written minutes of the closed meeting.  Handouts from the closed meeting will be kept in a separate file.  The location of the meeting was not changed.  

Those present during the closed meeting, in addition to the Council members:

Heather Gunnarson, Tonya Gallegos, Wayne Holman, Mark Steinagel, Gordon Summers, Dan Rodriguez, Ron Dressler, Dan Jones, Melanie Reif, April Ellis, Kris Springer and Jo Ann Van Os.

 The closed session began at 10:02 a.m.

Motion:  Mr. Starks made a motion to reopen the meeting at 10:54 a.m.  The vote was unanimous and all were in favor.  Mr. Starks motioned to adjourn at 10:55 a.m.

Next Meeting:  June 16, 2011 at 9:00 a.m.
	Attachment 1

Final Corrected Handout from the Tax Commission

Attachment 2

Handout from Mr. Lott

Attachment 2

Mr. Starks withdrew his handout, as it could identify individual businesses.


Visitors:

Senator Karen Mayne


Jo Ann Van Os, Field Audit Manager, Department of Workforce Services


Kris Springer, Chief of Contributions, Department of Workforce Services

Javier Montano, Organizer, Ironworkers #27

April Ellis, Auditor, Department of Commerce

Dan Jones, Bureau Manager, Department of Commerce, DOPL
Tonya Gallegos, Deputy Director, Industrial Accidents, Utah Labor Commission
Brad Thurman, WCCW Specialist, Industrial Accidents, Utah Labor Commission
David Spatafore, Representative, Coalition for a Stronger Utah Economy

Ron Dressler, Director, Industrial Accidents, Utah Labor Commission
Heather Gunnarson, Director, Antidiscrimination and Labor Division, Utah Labor Commission

Kyle Weston, H.R. Director, PDR – Payroll

Tyler Child, President, PayDay Benefits

Dan Rodriguez, Investigator, Department of Commerce, DOPL

Gordon Summers, Investigator, Department of Commerce, DOPL

Wayne J. Holman, Investigator, Department of Commerce, DOPL

Mark Steinagel, Division Director, Department of Commerce, DOPL

Minutes of the Worker Classification Coordinated Enforcement Council

These Minutes were approved on July 14, 2011

































